STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 06-13
| ssued: May 11, 2006

W LLI AM D. NEILY,
Conpl ai nant ,
DECI SI ON ON APPEAL OF

EXECUTI VE DI RECTOR S
DI SM SSAL OF COWVPLAI NT

V.
STATE OF MAI NE and MAI NE STATE
EMPLOYEES ASSCCI ATl ON, LOCAL
1989, SEI U,
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Complainant WlliamD. Neily filed a prohibited practice
conplaint with the Maine Labor Rel ations Board (Board) on
Cctober 17, 2005, nam ng both the State of Maine (State) and the
Mai ne State Enpl oyees Association (MSEA or Union) as Respondents.
M. Neily anmended the conplaint on Novenber 29, 2005. The first
count of the conplaint alleges that the State failed to bargain
in good faith over wages as required by 26 MR S. A 8979-D(1)
(E)(1), thereby violating 8979-C(1)(E) of the State Enpl oyees
Labor Rel ations Act (SELRA), by refusing to performa market pay
anal ysis or bargain for a wage change for M. Neily’'s position.
The Union is alleged to have violated 8979-C(2)(B) as well.
Specifically, the first count alleges that the State and MSEA
failed to bargain as required by the statute by failing to conply
with the requirenments the Conpl ai nant asserts are contained in
Publ i c Law 2001, chapter 438. The second count alleges that by
refusing to performa market pay analysis for M. Neily's
position and a small nunber of other classifications, the State
and MSEA have created two systens for evaluating jobs in
viol ation of 8979-D(1)(E)(4)(a), thereby violating 8979-C(1)(E)
whi ch prohibits “refusing to bargain collectively with the
bar gai ni ng agent of its enployees as required by section 979-D.”



The Conpl ai nant all eges this conduct interfered with his rights
in violation of 8979-C(1)(A) and 8979-C(2)(A). The third and
final count alleges that the Union breached its duty of fair
representation and thereby violated 8979-C(2) by refusing to
bargain with the enployer to obtain market pay adjustnents for
M. Neily s job.

In response to the initial filing of the conplaint, the
State and the MSEA each filed a Motion to Dismiss in early
Novenber. The primary argunments for dism ssal were that the
conplaint was tinme barred and the M. Neily |lacked standing to
allege a violation of the duty to bargain. M. Neily filed an
amended conpl ai nt on Novenber 29, 2005, which included a response
to the Motions of both the State and the MSEA. On Decenber 15,
2005, the Board s Executive Director conducted a tel ephone
conference call to discuss the procedure for hearing argunents on
the sufficiency of the conplaint, as required by MLRB Rul e
Chapter 12, 88. The State decided not to file anything further,
MBEA submtted additional witten argunment in support of its
Motion to Disnmiss on Decenber 28, 2005, and the Conplainant filed
hi s response on January 4, 2006.

On February 14, 2006, the Executive Director dismssed al
three Counts on the basis that they were tine barred. The
Executive Director noted that, even if the conplaint were not
time barred, Counts | and Il charge the State with failure to
bargain in violation of 8979-C(1)(E) and that the Conpl ai nant
does not have standing to enforce an alleged violation of the
duty to bargain. The Executive Director dism ssed Count 11
because it was time barred and because there were no factual
al | egations supporting a violation of the duty of fair
representati on.

On February 27, 2006, Conplainant Neily appeal ed the
Executive Director’s dismssal of Counts | and Il of his
conplaint to this Board as permtted by MLRB Rul e Chapter 12,
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88(3). In his 14-page appeal, M. Neily reargued his case and
added a substantial anount of factual detail describing why he
coul d not reasonably have | earned about the conduct underlying
the alleged violation until three or four nonths before filing
his conplaint. He included a letter to the Board froma coworker
who essentially corroborated some of M. Neily s new factua

al l egations on this point.

SUMVARY OF FACTS AS ALLEGED

Conpl ai nant Neily began his enploynment with the State of
Mai ne on Novenber 2, 2002, as a Boiler Inspector. The Boiler
| nspector position was established on July 10, 2002, and assi gned
to the Adm nistrative Services bargaining unit. 1In the spring of
2001, the State and MSEA, with the assistance of a consultant,
conducted a market pay anal ysis which conpared the wages and
benefits of State classifications in various bargaining units
represented by MSEA with simlar jobs in the private sector.

The parties had agreed to provide pay adjustnents to any
classification that was bel ow 90 percent of the prevailing wage
identified by the market anal ysis. The Conpl ai nant was not

enpl oyed by the State at the tinme of the market pay anal ysis.
The classification of Boiler Inspector did not exist at the tine
t he market pay study was conducted so it was not eval uated.

As a result of the market pay analysis, the State and MSEA
entered into a Menorandum of Agreenent on June 21, 2001, in which
the parties identified those classifications that would receive
an adjustnment, how nuch the adjustnent would be, and how t hose
adj ustnments woul d be admi nistered.! |ndividual enployees in
adj usted cl asses received the adjustnent in addition to their
assigned sal ary range and step. The Menorandum of Agreenent
covers all of the bargaining units represented by MSEA. It

The Menorandum of Agreenent was amended on Novenber 30, 2001, to
i ncl ude vari ous supervi sory positions.
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refers only to market pay adjustnents and does not nention the
mar ket pay eval uation or market pay analysis that led to the
identification of which positions were to be adjusted. Neither
t he Menorandum of Agreenent of June 21, 2001, the anmendnent to it
dat ed Novenber 30, 2001, nor the 2001-2003 coll ective bargaining
agreenent signed on June 21, 2001, nakes any reference to the
mar ket pay anal ysis that was conducted or that any further
eval uati ons woul d be done as part of that analysis. The Public
Law ef fective June 20, 2001, (chapter 438) that provided funding
for the economic terns of the collective bargaining agreenents
referred to market pay adjustnents, but did not nention any
mar ket pay anal ysis or any further market pay eval uations.

The Conpl ai nant al |l eges that since the 2001 study, the State
has created or reestablished five classifications in the
Adm ni strative Services unit, including his classification of
Boi l er Inspector, and none of them have been eval uated for a
mar ket pay adjustnment. The Conplainant did not |earn of the
exi stence of the 2001 study until July of 2005, and did not see
t he Menorandum of Agreenent until August 31, 2005. Prior to July
of 2005, neither the State nor MSEA told himthat market pay
adj ustments had been nade to sonme of the other classifications in
the unit.

The Conpl ai nant further alleges that in 2002 the State and
MBEA began a study of classes in the Adm nistrative Services
bargaining unit to update the job classifications and allocate or
real l ocate those positions to the appropriate pay range. That
study was conpleted in April of 2005. The Conpl ai nant first saw
this study in July of 2005. The cover page of this study states:

As a stop-gap neasure, to alleviate deepening
recruitnent and retention problens, the consulting firm
of Baker, Newman, and Noyes was engaged by the State of
Mai ne and the MSEA/ SEIU in March of 2001 to performa
conparison of private sector pay and determ ne which
cl assifications of enployees were paid nore than 10%
bel ow t he market average. Those paid | ess than 90% of
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the market were provided with a ‘market salary
adjustnent’ in anounts ranging from1%to 30% bringing
the pay of those classifications up to 90% of market

| evel .

The Conpl ai nant al so all eges that bargaining to inplenent the
recommendati ons of the April 2005 study began in Novenber of
2005.

JURI SDI CT1 ON

The Conpl ainant is a state enployee within the neani ng of
26 MR S. A. 8979-A(6). MSEA is the bargaining agent within the
nmeaning of 26 MR S. A 8979-A(1) for the Adm nistrative Services
bar gai ni ng unit of state enployees. The State is the public
enpl oyer as defined in 26 MR S. A. 8979-A(5). The jurisdiction
of the Maine Labor Relations Board to hear this case and render a
decision lies in 26 MR S. AL 8979-H, as set forth in M.RB Rul es
Chapter 12, 88(3).

DI SCUSSI ON

The Executive Director dismssed M. Neily' s conplaint
because it did not allege a prohibited practice occurring within
six nmonths of the date the conplaint was filed. In dismssing
the conplaint, the Executive Director considered all of the
materials submtted by the Conplainant, including many facts that
were included in the Conplainant’s response to the Mtions to
Di sm ss which had not been, but could have been, included in the
anended conplaint. The standard used in ruling on the
sufficiency of a conplaint is the sane as ruling on a notion to
dismss for failure to state a clai mupon which relief may be
granted.? |n both cases, the Executive Director and the Board

2See 26 MR S. A 8979-H(2) (If the executive director determ nes
that the facts as alleged “do not, as a matter of law, constitute a
viol ation, the charge shall be dism ssed by the executive director,
subject to review by the board.”)
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must treat the material allegations of the conplaint as true and
must consider the conplaint in the Iight nost favorable to the
Conmpl ai nant to determ ne whether it alleges facts sufficient to
state a claimfor relief.® See, e.q., Buzzell, Wasson and MSEA
v. State of Maine, No. 96-14, at 2 (Sept. 22, 1997), citing Brown

v. MSEA, 1997 ME 24, 15, 690 A 2d 956. \When a conplaint contains
allegations that “are nore than sinply factual allegations but
are | egal concl usions, however, we are not bound to accept those
| egal conclusions as true.” NMSAD #46 Educ. Assoc. v. NMSAD #46,
No. 02-13, at 2 (Nov. 27, 2002), citing Bowen v. Eastnman, 645
A.2d 5, 6 (Me. 1994).

The State Enpl oyees Labor Relations Act, like all of the

col | ective bargaining statutes enforced by the Board, precludes
the Board from hearing a conplaint filed nore than six nonths
fromthe date of the alleged prohibited practice. 26 MR S A
8979-H(2) (“[N]Jo hearing shall be held based upon any all eged
prohi bited practice occurring nore than 6 nonths prior to the
filing of the complaint . . . .”) W have held that the six-

*MLRB Rul e chapter 12, 88(1) requires the executive director to
review the conplaint for sufficiency and to take appropriate acti on,
whi ch may include sunmary di smssal. That subsection al so authorizes,
but does not require, the executive director to issue a notice of
errors and insufficiencies and all ow amendnment to the conpl aint.
Section 88(3) permts the conplainant to appeal the executive
director’s dismssal to the Board by filing a notion for review
The rul e states:

The notion nmust clearly and concisely set forth the points
of fact and law claimed to be sufficient to establish a
prima facie violation of the applicable prohibited act
provision(s). Upon the filing of a tinely notion for
review, the Board shall exam ne the conplaint as it existed
when summarily dismssed in |ight of the assertions
contained in the notion.

Conpl ai nant’ s appeal contai ned a nunber of new factual allegations
supporting his argunment that the six-nonth limtation should be
tolled. This rule does not allow us to consider facts alleged for the
first time in the notion for review W would have reached the sane
concl usi on, however, if these factual allegations had been included in
the original or anmended conpl ai nt
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nmonth statute of limtations “begins to run when the conpl ai nant
knew, or reasonably should have known, of the occurrence of the
event which allegedly violated the Act.” Coulonbe v. Gty of
South Portland, No. 86-11, at 8 (Dec. 29, 1986), citing MSAD No.
45 v. MSAD No. 45 Teachers Assoc., No. 82-10, at 12 (Sept. 17,
1982). The Executive Director dism ssed the conplaint because it

was based on the market pay study conducted in the spring of 2001
and i npl emented in the Menorandum of Agreenent signed on June 21,
2001, and anmended on Novenber 30, 2001. The Conpl ai nant was not
hired until Novenber of 2002, a year and a half after the narket
pay study was conpleted. Nearly three years after his date of
hire, M. Neily filed his conplaint. The Executive D rector
found no basis for tolling the six-month limtation period until
the point M. Neily discovered the history of the market pay

adj ust nents, because he coul d have | earned of the existence of
the adjustnents and “there was no effort to conceal the existence
of either the market pay adjustments or the recruitnent and
retention stipends” by either the State or MSEA. *

In responding to the Executive Director’s conclusion that
his conplaint was untinely, M. Neily asserts that he could not
reasonably have | earned of the occurrences that allegedly
violated the Act prior to August 31, 2005, the date when he first
saw t he Menorandum of Agreenent on the inplenmentation of the
results of the market pay study. He contends that the six-nonth
[imtation should be tolled because neither the State nor MSEA
i nformed himof the existence of the market pay study or the
adjustnments at any tine during his first two-and-a-half years

“The enpl oyer’s refusal to supply the Conplainant with a copy of
the market pay study and related material (as opposed to the nenoran-
dum of agreenent) seens to be a reasonable interpretation of Title 1,
section 402(3) (D), which excludes fromthe definition of public
records under the Freedom of Access | aw those materials “used
specifically and exclusively in preparation for negotiations” by a
public enployer.
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of enploynent.® The Conpl ai nant argues that because the re-
establ i shment of his classification and his date of hire both
occurred “during the tine period covered by the 2001 market pay
agreenents, the 2001-2003 Adm nistrative Services contract, and
PL 2001, ch. 438,” he is entitled to have a narket pay eval uation
done for his classification. None of those docunents, either

al one or together, grant himthe right to have a market pay

eval uation or adjustnment.

The market pay study was a discrete event. In 2001, the
State and MSEA agreed to hire a consultant to performthe nmarket
analysis for all of the positions existing at the tine.

M. Neily' s classification did not exist at that tinme. The State
and MSEA inplenented the results of that study in June, 2001, by
executing the Menorandum of Understandi ng detailing which
classifications were to receive adjustnents and how nuch.

The Menorandum of Agreenent identified the classifications that
the eval uation revealed were in need of an adjustnent, but it
cont ai ned no agreenment to conduct further eval uations nor was the
eval uati on process even discussed. Sinmlarly, the collective
bar gai ni ng agreenent did not create an on-goi ng market pay study
nor did it create an obligation to performa market pay analysis
for new classifications or classifications that were reinstated.
When M. Neily was hired, his classification was not one of those
that in 2001 had been determned to warrant a market pay adj ust-
ment, so he was told nothing about an adjustnment or stipend.

The market pay anal ysis had been fully conpleted well over a year
before M. Neily was hired. It had no effect on his classifi-
cation, and it did not create a right to a future pay eval uati on.

°In his appeal to this Board, M. Neily al so provided extensive
factual detail on the isolated nature of his job to rebut the
Executive Director’s observation that he could have | earned of the
exi stence of the adjustments. Even if we were to consider these
addi tional factual allegations, they would not change our ultinate
decision that his conplaint is tine barred.
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Thus, there was no need and no obligation on the part of the
State or MSEA to tell him about it.

M. Neily's claimthat the parties violated SELRA by failing
to conduct a market pay evaluation on his classification is
dependent upon a distorted reading of the Public Law enacted in
2001 inpl enenting the econonmc terns of the 2001-2003 collective
bar gai ni ng agreenent, Public Law 2001, ch. 438. This statute,
entitled “An Act to Fund the Coll ective Bargai ning Agreenents and
Benefits of Enpl oyees Covered by Collective Bargaining and for
Certai n Enpl oyees Excluded from Col | ective Bargai ning,” included
i ncreases to the General Fund and the H ghway Fund to cover the
costs of the economc terns of the collective bargaining
agreenents with MSEA and the Maine State Troopers Associ ati on.

It specifically included market and pay equity adjustnments and
benefits.® Section A-6 is at the heart of M. Neily’'s argunent:

Sec. A-6. New enployees; simlar and equitable
treatnent. Enployees in classifications included in
bargaining units referred to in sections 1 and 2 of
this Part but who are excluded fromcollective
bar gai ni ng pursuant to the Miine Revised Statutes,
Title 26, section 979-A, subsection 6, paragraphs E and
F nust be given equitable treatnent on a pro rata basis
simlar to that treatnent given enployees covered by
the coll ective bargai ning agreenents.

M. Neily s asserts that this section entitles himto have a

mar ket pay evaluation for his classification because that would
be “equitable treatnment” simlar to those covered by the
menor andum of agreenent. M. Neily states in his conplaint that

*PL 2001, ch. 438, Section A-1 states:
Sec. A-1l. Costs to General Fund. Costs to the General Fund must be
provided in the Salary Plan program referred to in Part C, section 1
of this Act, in the anount of $9,882,391 for the fiscal year ending
June 30, 2002 and in the anmount of $16,514,688 for the fiscal year
endi ng June 30, 2003 to inplenent the economc terns of the collective
bar gai ni ng agreenents, including market and pay equity adjustnments and
benefits, nmade between the State and the Maine State Enpl oyees Assoc-
iation and the Maine State Troopers Associ ati on and, notw thstanding
the Maine Revised Statutes, Title 26, section 979-D, subsection 1,
par agraph E, subparagraph (3), for confidential enployees.
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Chapter 438 “requires that the State fund the econonmic terns of
the agreenent,” which it does. He goes on to state that
“Enpl oyees covered by the collective bargai ning agreenents are to
receive ‘market and pay equity adjustnents’ where applicable,”
which is true as well, but he adds “after having their respective
cl ass analyzed.” That is where M. Neily asserts a right that
does not exist. Section A-6 does not create a right to a market
pay evaluation; it nerely assures simlar economc benefits to
enpl oyees who are excluded from col |l ective bargai ni ng because
t hey have | ess than six nonths of enploynment (26 MR S. A 8§8979-A,
sub-86(E)) or because they are tenporary, seasonal, or on-cal
enpl oyees (26 MR S. A. 8979-A, sub-86(F)). Thus, a new enpl oyee
hired into a classification that had been determned to warrant a
mar ket pay adjustnment in the 2001 agreenent woul d get that
adj ustmrent, even though that person was not yet part of the
bar gai ni ng unit nor covered by the collective bargaining
agreenent. Section A-6 nmakes no reference to conducting a market
pay anal ysis for new enpl oyees or new classifications.

Section A-7 of Ch. 438 provided for simlar treatnent of
nost of the other state enpl oyees excluded fromcollective
bar gai ni ng, including those confidential and managerial enpl oyees
whose positions are excluded from coll ective bargai ni ng because
of the functions of the positions, not because of the | ength of
enpl oynent service.” |If M. Neily' s interpretation of Section
A-6 were correct, all of those individuals covered by Section A7
woul d be statutorily entitled to have a market pay eval uation

'Sec. A-7. Confidential enployees; sinilar and equitable
treatment. Confidential enployees nmust be given sinilar and equitable
treatment on a pro rata basis to that given enpl oyees covered by the
col l ective bargai ning agreenents. For the purposes of this Part,
"confidential enployees" means those enpl oyees within the executive
branch, including probationary enpl oyees, who are in positions
excluded from bargai ning units pursuant to the Mai ne Revised Statutes,
Title 26, section 979-A, subsection 6, paragraphs B, C, D, I and J.
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conducted on their behalf as well.

The Conpl ai nant’ s erroneous concl usion that chapter 438
gives hima statutory right to have a market pay eval uation
conducted for his classification is the basis for his assertion
that the State had a statutory obligation to informhimof this
“right” and its failure to do so should toll the six-nonth
[imtation period. The Conplainant relies on Title 5, 87068,
sub- 82, which states that the enpl oyer nust give new enpl oyees
“witten information as to the enployee's rate of pay and
ci rcunst ances under which the rate may be changed, i ncl udi ng
merit increases.” As the market pay study was over and done with
|l ong before M. Neily' s date of hire and there was no on-goi ng
obligation to conduct further evaluations, the past events did
not constitute “circunmstances under which the rate nay be
changed.” In sum the Executive Director was correct in
di sm ssing Count | of the conplaint as untinely. W also hold
that even if Count | of the conplaint had been filed within six
months of M. Neily' s enploynent, the factual allegations, even
if true, do not constitute a violation of SELRA,

Count Il of M. Neily s conplaint asserts that the State and
MBEA' s failure to conduct a market pay analysis for the five
classifications created since 2001 violated 26 MR S. A. 8979-D
(1)(E)(4)(a) and therefore was a failure to bargain as required
by 8979-D. Wil e bargaining over certain aspects of the
conpensati on systemis perm ssible, 8979-D(1)(E)(4)(a) provides
t hat such authorization “shall not be construed to authorize any
nore than one systemfor evaluating jobs of state enployee in

bar gai ni ng units . The Conpl ai nant presents two | ega
argunents: 1) the failure to conduct a market pay analysis for
these five classifications created nore than one system for

eval uating jobs and 2) this interfered with his “right” to a
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singl e evaluation system?® W need not address these | egal
assertions because we agree with the Executive Director’s
conclusion that this Count nust be dism ssed as tine barred.
Li ke Count | of the conplaint, Count Il was contingent upon
rights alleged to have accrued in 2001, and it was not filed
until nearly three years after Conplainant’s date of hire.

Both Count | and Count |l allege violations of provisions of
SELRA requiring the State and the Union to bargain in good faith.
The Executive Director ruled that the Conplai nant did not have
standing to bring a charge against the State for “refusing to
bargain collectively with the bargaining agent of its enpl oyees”
in violation of 8979-C(1)(E) or a simlar charge against the
Union for violating 8979-C(2)(B) for refusing to bargain with the
enpl oyer. The Executive Director was correct in observing that
t he enpl oyer has a duty to bargain with the bargai ni ng agent and
no ot her because the statutory duty to bargain runs exclusively
bet ween the bargai ning agent and the enployer. See 26 MR S. A
8979-F(2)(B) (The bargaining agent is “the sole and excl usive
bar gai ni ng agent for all the enployees in the bargaining unit”);
MSEA v. Maine Maritinme Acadeny, No. 05-04, at 15 (Jan. 31, 2006)
(Dealing directly with enployees is a failure to bargain in good
faith).

The Conpl ai nant argues that his case is simlar to the

position of the conplainant in Powers McGQuire v. The University

of Maine System in which the Board permitted an individual to

bring a refusal -to-bargain charge agai nst the enployer. No. 93-

8The Conpl ai nant asserts that this violated 8979-C(1)(A) and
8979-C(2)(A), both of which prohibit “interfering with, restraining or
coercing enployees in the exercise of the rights guaranteed by section
979-B,” which protects collective bargaining and representationa
rights and “the free exercise of any other right under this chapter”
such as the right to vote, the right to refrain fromuni on activities,
and the right to seek assistance fromthe Board. For a thorough
di scussi on of what constitutes an i ndependent interference, restraint
or coercion violation, see Teansters v. Aroostook County, No. 03-09,
at 19-20 (Feb. 2, 2004).
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37, at 14 (Apr. 4, 1994), aff’'d sub nom The University of Mine
Systemv. Powers McQuire, No. CV-94-153 (Me. Super. C., Ken
Cty., Cct. 11, 1994). After reviewing the facts in the present
conplaint and the nature of the charge, we conclude that the

Executive Director correctly applied the proper analysis
regarding standing to bring a charge of refusing to bargain.
The Executive Director stated:

The Board explicitly noted in [Powers MQiire] that the
statutory obligations and attendant conduct of the
publ i c enpl oyer and the bargaining agent “in the actual
bar gai ni ng process leading up to and including the
execution of the collective bargai ning agreenent” are
“aspects of the duty to bargain [that] run specifically
bet ween the enpl oyer and the bargai ni ng agent and
shoul d be enforced by them” Even if they were not
time-barred, the 8979-C(1)(E) and (2)(B) charges,

i ncorporating alleged viol ati ons 8979-D, would be

di sm ssed for |ack of standing by the conplainant to
prosecute such charges, as would any charged vi ol ations
of 88 979-C(1)(A) and (2)(A) that were derivative

vi ol ati ons based thereon.

Cting MGQuire, No. 93-27, at 14. The present case involves the
decision of the parties at the bargaining table to limt the

mar ket pay study to classifications existing at the tinme. 1In
contrast, while granting M. MQ@ire standing, the MQiire Board
noted that the conplai ned-of conduct did not involve the
negoti ati ons process but centered on the enployer’s unil ateral
change of a well-established pay practice.

The McGuire case presented sonme very uni que circunstances
regarding the practices that were changed that are not present in
this case. In MGQiire, the University System and the union had
negoti ated an “overl oad” conpensation schedule that applied to
all system canpuses and determ ned the m ni num conpensation for
t eachi ng sumer courses. Individual canpuses were free to pay
hi gher overload rates and individual faculty menbers were free to
negoti ate higher rates as well. The Augusta canpus had an
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established practice of paying twice the overload rate for sumrer
| TV courses, plus a $500 preparation fee. The unilateral change
at the heart of the conplaint was a reduction to the single
overload rate for I TV courses offered at the Augusta canpus that
were under-enrolled. The Board considered it permssible to
allow an individual to bring a unilateral change charge in that
case because the union was not involved in negotiating or
enforcing the higher-than-m ni mum overload rates that had been
established at the various canpuses. MQ@ire, No. 93-37, at 15.
In the present case, the Conplainant asserts that the
conduct he conplains of is a unilateral change and that he has
st andi ng because neither the State nor MSEA have been interested
in his conplaints. In spite of the fact that the Board used sone
broad | anguage in McQuire,® we conclude that it should not be
used to support M. Neily' s standing argunent. First of all, as
previously noted, his conplaint, in essence, alleges a failure to
bargain. There are no facts alleged that indicate a unilateral
change—-his conplaint is that the State and MSEA did not do what
M. Neily believes the funding | aw (chapter 438) and 8979-D
required themto do. Even if what M. Neily is conplaining of
can accurately be described as a unilateral change, the Board' s
case law since McGQuire was deci ded twel ve years ago does not
provi de any support for the suggestion in that case that an
i ndi vidual can “enforce the collective bargaining agreenent” by
“conpl aining of unilateral changes.” As we have stated, “[a]
contract violation, by itself, is not a prohibited practice over
whi ch the Board has jurisdiction.” Langley v. State of Mine,
Dept. of Transportation, No. 00-14, at 4 (March 29, 2002). This
Board does not have jurisdiction to hear grievances, so we nust

°Such as, “W know of no policy reason to prohibit an enpl oyee
fromenforcing a collective bargai ning agreenent (that is, from
conpl ai ning of unilateral changes), since enployees are the direct
beneficiaries of any agreenent that is reached.” MGuire, No. 93-37,
at 15.
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be careful not to interpret “unilateral change” so broadly as
to expand our jurisdiction into areas beyond our statutory
authority. See State of Maine v. NMSEA, 499 A 2d 1228, 1239
(Cct. 29, 1985) (The M.RB has jurisdiction over prohibited
practices conplaints, but not over grievances.)

Wth respect to the claimthat the State and MSEA created a
di scrimnatory evaluation systemin violation of 8979-D, the

Compl ai nant is again without standing as he is alleging a failure
to bargain in violation of 8979-C(1)(E). The Conpl ai nant
attenpts to transforma refusal to bargain charge (8979-C(1)(E))
into an interference, restraint and coercion charge (8979-C
(1)(A)) by sinmply saying the enployer’s conduct interfered with
the Conplainant’s “right” to a single evaluation system?°
Section 979-D deals exclusively with the enployer’s and the
bargai ni ng agent’s nutual obligation to bargain--it does not
establish any individual rights.

For the forgoing reasons, we hold that the Conplai nant does
not have standing to bring a conplaint against either the State
or MSEA alleging a violation of the duty to bargain as required
by 8979-D. Accordingly, the Executive Director was correct to
hold that even if Count | or Il of the Conplaint were not tine
barred, they would be dism ssed for |lack of standing to prosecute
such charges, as would any derivative violations of 8979-C(1) (A
and 8979-C(2)(B).

ORDER

On the basis of the foregoing discussion, and by virtue of
and pursuant to the powers granted to the Mai ne Labor Rel ations
Board by 26 MR S.A. § 979-H(2), it is ORDERED:

For a full discussion of the scope of rights protected by the
interference, restraint and coercion prohibition, see Teansters v.
Aroost ook Gounty, No. 03-09, at 19-20.
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The Executive Director’s Order dated February 14, 2006
di sm ssing the prohibited practice conplaint filed by
Conmpl ainant WlliamD. Neily on Cctober 17, 2005,

agai nst the State of Maine and the Maine State

Enpl oyees Associ ati on, Local

No. 06-13, is affirned.

1989, SEIU, in Case

Dat ed at Augusta, Maine, this 11th day of My, 2006.

The parties are advised of
their right pursuant to 26
MRS A 8 979-H(7) (Supp.
2005) to seek a review of this
deci sion and order by the
Superior Court. To initiate
such a review, an appealing
party nmust file a conpl aint
with the Superior Court within
fifteen (15) days of the date
of issuance of this decision
and order, and ot herw se
conply with the requirenents
of Rule 80(C) of the Rules of
Civil Procedure.
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MAI NE LABOR RELATI ONS BOARD

/s/

Peter T. Dawson
Chair

/s/

Karl Dornish, Jr.
Enpl oyer Representative

/s/

Wayne W VWit ney
Enpl oyee Representative



